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udicial review is the term used to describe the
action of courts in striking down laws. Lawyers
and political scientists, especially those employed

at universities, love to debate the question of whether
judicial review is legitimate. In Canada, the question
arises because our Charter of Rights vests judges, who
are neither elected to their offices nor accountable for
their actions, with the power to strike down laws that
have been made by the duly elected representatives of
the people. Is this a legitimate function in a democratic
society? Is the Charter of Rights itself legitimate, inas-
much as it provides the authority for a much expanded
role for judicial review?

The conventional answer to these questions is that
judicial review is legitimate in a democratic society
because of our commitment to the rule of law. All of the
institutions in our society must abide by the rule of law,
and judicial review simply requires obedience by the

legislative bodies to the law of the Constitution. When,
for example, the Supreme Court of Canada strikes
down a prohibition on the advertising of cigarettes (as
it did in the RJR-MacDonald case, 1995), it is simply
forcing the Parliament of Canada to abide by the Char-
ter�s guarantee of freedom of expression. Similarly,
when the Court adds sexual orientation to the list of
prohibited grounds of discrimination in Alberta�s
human rights legislation (as it did in the Vriend case,
1998), it is simply forcing the Legislature of Alberta to
observe the Charter�s guarantee of equality.

The difficulty with this conventional answer is that
the Charter of Rights is for the most part couched in
such broad, vague language that in practice judges have
a great deal of discretion in applying its provisions to
laws that come before them. The process of applying
the Charter inevitably involves �interpreting� its provi-
sions into the likeness favoured by the judges. This
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problem has been captured in a famous American
aphorism: �We are under a Constitution, but the Con-
stitution is what the judges say it is!�

In this article, we argue that, in considering the
legitimacy of judicial review, it is helpful to think

of such review as part of a �dialogue� between judges
and legislatures. At first blush, this concept of dialogue
may not seem particularly apt. Given that the Supreme
Court of Canada�s decisions must be obeyed by the leg-
islatures, one may ask whether a dialogue between
judicial and legislative institutions is really possible.
Can a legislature �speak� when its laws are subject to
the constitutional views of the highest Court? The
answer, we suggest, is �Yes, it can,� certainly in the vast
majority of cases where a judicial decision is open to
reversal, modification or avoidance by the competent
legislative body. Thus a judgment can spark a public
debate in which Charter values are more prominent
than they would have been otherwise. The legislative
body is then in a position to decide on a course of action
� the re-enactment of the old law, the enactment of a
different law, or the abandonment of the project � that
is informed by both the judgment and the public debate
that followed it.

Dialogue will not work, of course, if the effect of
a judicial decision is to prevent the legislative

body whose law has been struck down from pursuing
its legislative objective. But this is seldom the case. The
first reason why a legislative body is rarely disabled by
a judicial decision is the existence in the Charter of

Rights of the override power of s. 33, under which a leg-
islature can simply insert a �notwithstanding� clause
into a statute and thereby liberate the statute from most
of the provisions of the Charter, including the guaran-
tees of freedom of expression (s. 2(b)) and equality (s.
15). Section 33 was added to the Charter of Rights late
in the drafting process at the behest of provincial pre-
miers who feared the impact of judicial review on their
legislative agendas, and it is the most powerful tool leg-
islatures can use to overcome a Charter decision they
do not accept.

When the Supreme Court of Canada struck down a
Quebec law forbidding the use of English in commer-
cial signs on the ground that the law violated the guar-
antee of freedom of expression (Ford, 1988), Quebec
answered by enacting a law that continued to ban the
use of English on all outdoor signs. The new law vio-
lated the Charter�s guarantee of freedom of expression
as much as the previous one had, but the province pro-
tected it from challenge by inserting a s. 33 notwith-
standing clause into it. The Quebec National Assembly
recognized that it was restricting the freedom of
expression of its anglophone citizens, but concluded
that the enhancement of the French language in the
province was important enough to justify overriding
the Charter value.

More recently, when the Supreme Court of Canada
held that Alberta�s human rights legislation violated the
guarantee of equality by not providing protection for
discrimination on the ground of sexual orientation
(Vriend, 1998), there was much debate in the province
about re-enacting the law in its old form under the pro-
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The notwithstanding clause

33. (1) Parliament or the legislature of a province may expressly declare in an Act of Par-
liament or of the legislature, as the case may be, that the Act or a provision thereof shall
operate nothwithstanding a provision included in section 2 or sections 7 to 15 of this Char-
ter. 

(2) An Act or a provision of an Act in respect of which a declaration made under this sec-
tion is in effect shall have such operation as it would have but for the provision of this Char-
ter referred to in the declaration. 

(3) A declaration made under subsection (1) shall cease to have effect five years after it
comes into force or on such earlier date as may be specified in the declaration. 

(4) Parliament or the legislature of a province may re-enact a declaration made under
subsection (1). 

(5) Subsection (3) applies in respect of a re-enactment made under subsection (4).
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tection of a s. 33 notwithstanding clause. In the end,
the Alberta government decided to live with the deci-
sion of the Court. But because using the notwith-
standing clause to override the decision had been an
option, it is clear that this outcome was not forced on
the government, but rather was its own choice based
on, among other things, what the Court had said about
the equality guarantee in the Charter of Rights.

Both these cases are examples of the dialogue that
s. 33 permits. Admittedly, because of the political cli-
mate of resistance to the use of the clause, �notwith-
standing� is a tough word for a legislature to use. But
making tough political decisions is part of a legisla-
ture�s job. In the dialogue between courts and legisla-
tures, �notwithstanding� is therefore at least a possible
legislative response to most judicial decisions.

The second element of the Charter of Rights that
facilitates dialogue is Section 1, which provides

that the guaranteed rights are subject to �such reason-
able limits prescribed by law as can be demonstrably
justified in a free and democratic society.� In other
words, Parliament or a legislature is free to enact a law
that infringes on one of the guaranteed rights, provided
the law is a �reasonable limit� on the right. 

Since 1982, the Supreme Court has established rules
for determining whether a law is such a reasonable
limit. The rules can be boiled down to: (1) The law must
pursue an objective that is sufficiently important to jus-
tify limiting a Charter right, and (2) it must limit the
right no more than is necessary to accomplish the
objective. In practice, the Court usually holds that the
first requirement is satisfied � that is, the objective of
the law is sufficiently important to justify limiting a
Charter right � and in most cases the area of contro-
versy concerns the second requirement, whether the
law limits the right by a means that is the least restric-
tive of the right.

When a law is struck down because it impairs a
Charter right more than is necessary to accomplish the
legislative objective, then it is obviously open to the leg-
islature to fashion a new law that accomplishes the
same objective with provisions that are more respect-
ful of the Charter right. Moreover, since the reviewing
court that struck down the original law will have
explained why the law did not satisfy the s. 1 justifica-
tion tests, the court�s explanation will often suggest to
the legislative body exactly how a new law can be
drafted that will pursue the desired ends by Charter-
justified means.

In the Quebec language case, for example, the
Supreme Court acknowledged that protection of the
French language was a legislative objective that was

sufficiently important to justify limiting freedom of
expression. However, the Court also held that a com-
plete ban on the use of other languages in commercial
signs was too drastic a means of accomplishing the
objective, and it suggested that the province could
make the use of French mandatory without banning
other languages, and could even require that the
French wording be predominant on the sign. Such a
law, the Court implied, would be justified under s. 1. 

As we have explained, the province was not initially
inclined to follow this suggestion and simply re-
enacted the outright ban under the protection of the
notwithstanding clause. However, five years later, when
language passions had died down a bit, the province
did enact a law of the sort the Supreme Court had sug-
gested, requiring that French be used on commercial
signs and be predominant, but permitting the use of
other languages.

Many other examples could be given of laws which
have been modified and re-enacted following a Char-
ter decision. The point is that s. 1 allows dialogue to
take place between the courts and the legislatures. Sec-
tion 1 dialogue facilitates compromise between leg-
islative goals and the courts� judgment on what the
Charter requires. 

Several of the rights guaranteed by the Charter are
expressed in qualified terms. For example, s. 8

guarantees the right to be secure from �unreasonable�
search or seizure. Section 9 guarantees the right not to
be �arbitrarily� imprisoned. Section 12 guarantees
against �cruel and unusual� punishment. When these
rights are violated, the offending law can always be cor-
rected by substituting a law that is not unreasonable,
arbitrary, or cruel and unusual.

For example, the enforcement provisions of the
Competition Act have been struck down on the grounds
that they authorized unreasonable searches and
seizures contrary to s. 8 of the Charter (Hunter, 1984).
So have the comparable provisions of the Income Tax
Act (Kruger, 1984). But in both cases the Supreme
Court also laid down guidelines as to how s. 8 could be
complied with. What was required was the safeguard
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of a warrant issued by a judge before government offi-
cials could search for evidence. Parliament immedi-
ately followed this advice and amended both acts so
that they now authorize searches and seizures only on
the basis of a warrant issued by a judge. The legislative
objective is still achieved, but in a way that is more
respectful of the privacy of the individual.

Once again, many other examples could be given,
but the essential point is that the very language of the
qualified rights encourages a continuing dialogue
between the courts and the legislatures.

The proof of the pudding is in the eating, and our
research has indicated that most of the decisions

of the Supreme Court of Canada in which laws have
been struck down for breach of a Charter right have in
fact been followed by the enactment of a new law. In a
study published in 1997 in the Osgoode Hall Law Jour-
nal, we found that there had been 66 cases in which a
law had been struck down by the Supreme Court of
Canada for breach of the Charter of Rights and Free-
doms. Only 13 of these had prompted no legislative
response at all, and these 13 included both recent cases,
in which there may have been little time to react, and
cases in which corrective action was under discussion.
In seven of the 66 cases, the legislature simply repealed

the law that had been found to violate the Charter. In
the other 46 cases, a new law was enacted to accom-
plish the same general objective as the law struck down.

A critique of the Charter of Rights based on its sup-
posed usurpation of democratic legitimacy simply can-
not be sustained. To be sure, the Supreme Court of
Canada is a non-elected, unaccountable group of mid-
dle-aged lawyers. To be sure, from time to time the
Court strikes down statutes enacted by elected,
accountable, representative legislative bodies. But the
decisions of the Court almost always leave room for a
legislative response, and they usually receive a legisla-
tive response. In the end, if the democratic will is there,
a legislative way will be found to achieve the objective,
albeit with some new safeguards to protect individual
rights. Judicial review is not �a veto over the politics of
the nation,� but rather the beginning of a dialogue on
how best to reconcile the individualistic values of the
Charter with the accomplishment of social and eco-
nomic policies enacted for the benefit of the commu-
nity as a whole.

Peter W. Hogg is Dean of Osgoode Hall Law School at
York University and author of Constitutional Law in
Canada. Allison A. Thornton is an articling student with
the law firm of Blake Cassels & Graydon in Toronto.
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